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Submission to Product Liability Directive (PLD) Consultation in Finland

I Introductory remarks

We welcome the opportunity to provide comments on the working group’s proposal to amend the
Product Liability Act and the Consumer Protection Act in order to implement Directive (EU)
2024/2853 ("PLD"). We recognise and support the objective of ensuring effective access to
compensation for individuals who suffer harm caused by defective products, including in the
context of digitalisation and evolving supply chains.

At the same time, we are concerned that, while the stated rationale of the reform is to rebalance
informational asymmetries between consumers and producers, the cumulative effect of the
proposed changes risks generating unintended consequences that will negatively impact
innovative companies and the competitiveness of the economy. The new PLD is premised on a
perceived need to rebalance the interests of consumers and manufacturers, but it does not
adequately account for the modern litigation environment, including the growth of collective
actions and professional third-party litigation funding. In this context, procedural and evidentiary
shifts that may appear modest in isolation can significantly alter litigation incentives and increase
the exposure of defendant companies to profit-driven and even meritless claims.

Against that background, we set out our responses to the consultation questions below.

II. Response to Consultations Questions

1. Do you have any comments on the proposed amendments to the Product
Liability Act?

The proposed amendments to the Product Liability Act introduce significant changes to the
existing liability framework that raise serious concerns for businesses operating in Finland and
across the EU. For the purposes of this submission, we focus on what we consider to be the most
consequential of these changes: the introduction of mandatory presumptions against the
defendant, the extended expiry period for latent defects and standards of disclosure.

The proposal introduces mandatory presumptions that a product is defective, and that the defect
caused damage. The presumptions are triggered based on a series of vague and poorly-defined
conditions, leaving judges with a duty to apply the adverse presumptions irrespective of the
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circumstances and equities involved on a case-by-case basis. To overcome these presumptions, a
defendant must prove a negative, i.e. that the product is not defective and did not cause damage
(see Section 4 of the amended Product Liability Act).

Among these conditions, the presumption is triggered where “it is unreasonably difficult or
impossible to prove the defect” (see section 4(b) and (c)). This is an effort to transpose Article
4(10) of the EU Directive, which provides for a presumption where a claimant faces “excessive
difficulties due to the technical and scientific complexity” of the product. This provision of the
PLD already raises serious concerns about the targeting of innovative products, which are by
definition complex, and therefore risk being subject to a presumption of both defect and
causation by default. However, the proposed draft amending the Product Liability Act fails to
transpose the PLD provision accurately and thereby exacerbates the concerns.

Specifically, it fails to include the phrase “due to technical and scientific complexity”. As drafted,
the presumption may, therefore, be triggered by any form of evidentiary difficulty, however low
the threshold and without qualification as to its source or nature. This materially broadens the
scope of the presumption far beyond the Directive’s original text. While innovative products
remain especially exposed — because evidentiary difficulties are inherently more likely to arise in
complex technological contexts — the removal of the complexity qualifier means a much greater
group of cases will be subject to presumptions that was originally intended. Further, the
proposed draft uses the term “unreasonably difficult”, which is a looser and more subjective
standard than “excessive”, meaning the presumption can be triggered more easily than originally

envisaged in the PLD.

We are also concerned about the extended expiry period of up to 25 years in cases involving
latent personal injury. We recognise the objective of ensuring access to justice where harm
manifests only after a significant period of time. However, this long period, combined with
presumptions that reverse the burden of proof, creates excessive legal uncertainty for
businesses. Decades after placing a product on the market, manufacturers may be required to
prove that it was not defective and did not cause harm, despite the practical difficulty and costs,
including extended insurance cover, of preserving evidence, personnel knowledge, and technical
documentation over such a prolonged period. This risk is amplified for innovative and digitally
connected products, where liability may extend even further if software updates are deemed to
prolong control. We, therefore, urge that the Finnish implementation make clear that the 25-year
extension should apply only in genuinely exceptional cases of demonstrable medical latency,
supported by robust evidence, and should not become a routine pathway for reopening long-

settled product risks.
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In addition to this, we are concerned regarding the approach to the disclosure of evidence. The
PLD permits courts to order disclosure where a claimant merely establishes the plausibility of a
claim. Although we understand that Finland has not taken specific steps to implement this
standard, we urge Finland to ensure that its existing laws take into account the need to protect

companies from overly broad disclosure requests that are not sufficiently substantiated.

2. Do you consider it appropriate to retain the development risk defence?

Finland has historically chosen not to incorporate the development risk (state-of-the-art) defence
into its Product Liability Act. The working group proposes to maintain that position by relying on
Article 18 PLD to derogate from Article 11(1)(e). As a result, manufacturers remain strictly liable
even where the objective state of scientific and technical knowledge at the time the product was
placed on the market did not permit detection of the defect.

Yet, this policy choice operates under an evidentiary structure that is changed significantly by the
PLD, which expands the scope of covered products to include software and digital manufacturing
files, introduces new presumptions of defect and causation, extends limitation periods (including
up to 25 years for latent personal injury), broadens disclosure mechanisms, and expands the
circle of potentially liable actors.

These changes disproportionately affect innovative and technologically advanced products. Such
products are more likely to involve evolving scientific knowledge, complex software
environments, and iterative development. In this context, maintaining strict liability for
unknowable defects — combined with broadened presumptions and extended liability periods —
significantly increases exposure for research-intensive sectors. Reconsideration of the availability
of the development risk defence in this context is needed.

The development risk defence serves an important function in allocating unforeseeable scientific
risk. Its absence means that manufacturers may be held liable for defects that could not have
been detected based on the objective state of knowledge at the relevant time, even where they
complied with applicable regulatory and safety requirements (that are already strict, onerous and
costly). In the new PLD framework, this may have amplified effects. It risks discouraging
investment in high-risk, high-innovation sectors, particularly where insurance markets may
respond to expanded liability exposure with higher premiums or more restrictive coverage.

Given the scale of the changes introduced by the PLD, it is appropriate to reconsider whether
continuing to exclude the development risk defence remains proportionate. A more balanced
approach would preserve strong consumer protection while recognising the importance of

fostering innovation and maintaining Finland’s competitiveness in advanced technologies.
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3. Are the proposed amendments to the Consumer Protection Act sufficient and

appropriate?

The proposed amendments to Chapter 12, Section 1a of the Consumer Protection Act appear to
be limited to terminological alignment and clarification, in order to ensure consistency with the
revised Product Liability Act.

We understand that the amendments do not introduce any substantive expansion of liability or
change in the scope of compensable damage under the Consumer Protection Act. On that basis,
the amendments appear sufficient for the purpose of alignment.

4. Is the proposal otherwise appropriate / well-balanced?

In our view, the proposal is not appropriately balanced when assessed in light of the cumulative
impact of the reforms, especially when considered in the context of changing dynamics in mass
litigation.
The combination of expanded product scope, mandatory presumptions, extended limitation
periods, and strict liability without a development risk defence materially shifts the balance of
litigation risk on to defendants. In a modern environment characterised by collective actions and
third-party litigation funding, this risks creating incentives for increased mass litigation and even
meritless claims under PLD.
The reforms may therefore lead to higher administrative, insurance and litigation costs,
particularly for innovative and highly regulated sectors. This, in turn, risks reducing investment in
research and development and weakening Finland’s competitiveness in high-technology
industries.

5. Do you have any general comments or other remarks concerning the working

group'’s proposal?

We recommend that Finland requests formal guidance from the EU Commission on PLD
implementation. Based on our analysis of the implementation proposals in Finland and the other
Member States so far, there are considerable differences in interpretation of the vague terms in
PLD and inconsistent approaches taken in areas that are of crucial importance, such as the
shifting of the burden of proof. Such fragmented implementation will lead to differing legal
standards, forum shopping, higher costs for business and harm to the functioning of the Single
Market, consequences that run clearly against the EU's objectives of improving Competitiveness
and bringing about regulatory Simplification.

We are aware that several business associations in Sweden and Denmark share the same
concerns. Therefore, we recommend that Finland and, if possible, its Nordic neighbours make a
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joint request to the Commission to issue interpretive guidance to clarify the vague terms in PLD,
prevent the unintended consequences noted above and protect the Single Market.

Finally, we also wish to highlight that Finland already has an efficient, effective and lower cost
compensation scheme for consumers in case they suffer harm which minimizes the need for
court-based litigation to settle claims. Finland’s current regime is balanced, predictable and works
well for both companies and for consumers. It should be preserved and not put at risk from US-
style profit-driven litigation that would result from PLD. This issue is well explained and
highlighted by the economic thinktank, ECIPE, in their report on mass litigation risks in the
Nordics that was published on 2 March.

The report, attached in annex, was commissioned by EJF and presented at a roundtable event
moderated by ex-Swedish Prime Minister Fredrik Reinfeldt at the US Embassy in Stockholm on 5
March. ECIPE's report has been positively received as policy-makers and industry leaders
welcomed the insights and data-driven input in this area that is critical for competitiveness and
innovation in Finland and in the Nordics.

We would welcome continued engagement on these issues and stand ready to provide more

detailed analysis in the course of the consultation process.

SE

I. Inledande anmaérkningar

Vi valkomnar mojligheten att lamna kommentarer till arbetsgruppens forslag att andra
produktansvarslagen och konsumentskyddslagen for att genomféra EU’s direktiv 2024/2853 om
skadestédndsansvar for produkter med sakerhetsbrister ("direktivet"). Vi staller oss bakom och
stodjer malet att sékerstalla effektiv tillgéng till ersattning for individer som drabbas av skada
orsakade av defekta produkter, inklusive i samband med digitalisering och foérdandrade
leveranskedjor.

SDen angivna motiveringen for reformen &r att ombalansera informationsasymmetrier mellan
konsumenter och producenter. den kumulativa effekten av de foreslagna férandringarna riskerar
att skapa oavsiktliga konsekvenser som negativt pdverkar innovativa foretag och den finska
ekonomins konkurrenskraft. Det nya direktivet bygger pd ett inbillat behov av att ombalansera
konsumenters och tillverkares intressen, men den tar inte tillrackligt hansyn till den moderna
rattsprocessen, inklusive tillvaxten av kollektiva rattsprocesser och tvistfinansering. I detta
sammanhang kan processuella och bevismassiga forandringar som kan verka blygsamma isolerat

forandra incitamenten for rattsprocesser avsevart och dka svarandes exponering for vinstdrivna
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och till och med grundlésa krav.
Mot den bakgrunden redog6r vi for vara svar pd konsultationsfrdgorna nedan.

II. Svar pa fragor om konsultationer

1. Har du ndgra kommentarer till de foreslagna 4&ndringarna i
produktansvarslagen?

De féreslagna andringarna av produktansvarslagen innebar betydande férandringar i det
befintliga ansvarsramverket som vécker allvarliga farhdgor for féretag som verkar i Finland och i
hela EU. I denna inlaga fokuserar vi pd vad vi anser vara de mest betydelsefulla av dessa
forandringar: inférandet av obligatoriska presumtioner riktade mot svaranden, den forléangda
preskriptionstiden for latenta brister och standarder fér utldmnande av bevisning.
Forslaget infor obligatoriska presumtioner om att en produkt ar defekt och att defekten orsakade
skada. Presumtionerna utloses baserat pa en rad vaga och daligt definierade villkor, vilket gor
att domare har en skyldighet att tillampa de negativa presumtionerna oavsett omstandigheter i
det enskilda fallet. For att motbevisa dessa presumtioner maste en svarande bevisa ett negativt
faktum, det vill sdga att produkten inte ar defekt och inte orsakat skada (se avsnitt 4 i den

andrade produktansvarslagen).

Bland dessa villkor utloses presumtionen nar "det &r orimligt svart eller omgjligt att bevisa
bristen" (se avsnitt 4(b) och (c)). Detta ar ett forsok att inforliva artikel 10(4) i direktivet, som
foreskriver en presumtion nér en kdrande moter "alltfor stora svdrigheter, i synnerhet pd grund
av teknisk eller vetenskaplig komplexitet ". Denna bestdmmelse i direktivet vacker redan
allvarliga farhdgor kring hur innovativa produkter sarskilt tréffas, som per definition ar komplexa
och darfor riskerar att bli foremdl for presumtioner om bade defekt och orsakssamband per
automatik. Det foreslagna utkastet till andring av produktansvarslagen infér dock inte direktivets

bestammelse korrekt och férvarrar dérmed dessa farhégor.

Specifikt innehdller den inte uttrycket "pd grund av teknisk och vetenskaplig komplexitet". Som
bestammelsen &r formulerad kan presumtionen darfor utlésas av ndgon form av bevismdssig
svarighet, oavsett hur I&g troskeln ar, och utan ndgot forbehdll om dess ursprung eller natur.
Detta utvidgar presumtionens omfattning avsevart bortom direktivets ursprungliga text. Aven om
innovativa produkter fortfarande &r sarskilt exponerade — eftersom bevissvarigheter mer sannolikt
uppstdr i  komplexa teknologiska sammanhang - innebar borttagandet av

komplexitetsbegrénsningen att en mycket stdrre grupp arenden kommer att omfattas av

European Justice Forum (EJF) AISBL
Square de Meeus 38/40, 1000 Brussels, Belgium
www.europeanjusticeofurm.org
© EJF 2026 EU Transparency Register identification number: 651492324629-52 6



http://www.europeanjusticeofurm.org/

(; european
justice forum

presumtioner an vad som ursprungligen var tankt. Vidare anvander forslaget begreppet “orimligt
svart”, vilket ar ett vagare och mer subjektivt rekvisit an "Overdrivet”, vilket innebar att

presumtionen kan utlésas lattare an vad som ursprungligen avsags i direktivet.

Vi &r ocksd oroade déver den forlangda preskriptionstiden pad upp till 25 &r i fall som ror latent
personskada. Vi stédjer malsattningen att sakerstélla tillgdng till rattvisa nar skador upptrader
forst efter en langre tidsperiod. Denna ldnga period, tillsammans med presumtioner som vander
bevisbdrdan, ger dock upphov till avsevard rattsosakerhet for féretag." Decennier efter att en
produkt har slappts pd marknaden kan tillverkare tvingas bevisa att den inte var defekt och inte
orsakade skada, trots de praktiska svarigheter och kostnader som féljer av att bevara bevisning,
personalkunskap och teknisk dokumentation under s3 1dng tid, samt behovet av utokat
forsakringsskydd. Denna risk forstarks ytterligare for innovativa och digitalt uppkopplade
produkter, dar ansvarsperioden kan forldngas om mjukvaruuppdateringar anses forlanga
tillverkarens kontroll déver produkten. Vi uppmanar darfér Finland att vid genomférandet av
direktivet tydliggora att 25-3rsforlangningen endast bor tillampas i verkligt exceptionella fall av
pdvisbar medicinsk latens, med stod av robusta bevis, och att detta inte blir en rutinmassig

mojlighet att pa nytt préva sedan lange kdnda produktrisker.

Utover detta ar vi oroade 6ver tillvdgagangssattet for utldmnande av bevisning. Direktivet tilldter
domstolar att beordra utlamnande nar en karande endast faststdller sannolikheten av ett krav.
Aven om vi &r medvetna om att Finland inte har vidtagit specifika &tgérder fér att genomfora
denna standard, uppmanar vi Finland att sakerstdlla att landets befintliga lagstiftning beaktar
behovet av att skydda foretag mot alltfér vittgdende och otillréckligt underbyggda

utldmnandekrav.

2. Anser du att det ar lampligt att behdlla forsvaret mot utvecklingsrisk?
Finland har historiskt valt att inte inkludera forsvaret om utvecklingsrisk (state-of-the-art) i sin
produktansvarslagstiftning. Arbetsgruppen foresldr att bibehdlla denna standpunkt genom att
dberopa artikel 18 i direktivet for att avvika fran artikel 11(1)(e). Foljaktligen ar tillverkare strikt
ansvariga dven nar den objektiva vetenskapliga och tekniska kunskapen vid tidpunkten for

produktlanseringen inte mdjliggjorde upptackt av defekten.

Detta lagstiftningsval sker dock inom ramen for en bevisstruktur som forandras avsevart av
direktivet, vilket utvidgar kretsen av produkter som omfattas till att inkludera mjukvaru- och

digitala tillverkningsfiler, introducerar nya presumtioner om defekter och orsakssamband,
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forlanger preskriptionstider (inklusive upp till 25 &r for latent personskada), utvidgar
mekanismerna for utldmnande av bevisning och utdkar kretsen av potentiellt ansvariga aktoérer.

Dessa forandringar drabbar oproportionerligt hart innovativa och teknologiskt avancerade
produkter. Sddana produkter kdnnetecknas oftare av vetenskap under utveckling, komplexa
mjukvarumiljder och iterativa utvecklingsprocesser. Att i detta sammanhang bibehadlla strikt
ansvar for oupptackbara defekter - i kombination med utvidgade presumtioner och férlangda
ansvarsperioder - Okar riskexponeringen avsevart for forskningsintensiva sektorer. Mot denna
bakgrund bor frdgan om utvecklingsriskforsvarets inforande i finsk ratt omprovas.
Utvecklingsriskforsvaret fyller en viktig funktion i att férdela oférutsedda vetenskapliga risker.
Dess frédnvaro innebéar att tillverkare kan hadllas ansvariga for defekter som inte kunde ha
upptackts baserat pd den objektiva kunskapsnivan vid den relevant tidpunkten, dven om de
uppfyllde tillampliga regulatoriska och sakerhetskrav (som redan &r strikta, betungande och
kostsamma). I direktivets nya ramverk kan detta ha forstarkta effekter. Det riskerar att avskracka
investeringar i hogrisk- och innovationssektorer, sarskilt dar forsakringsmarknader kan reagera pa

Okad ansvarsexponering med hdgre premier eller mer begransat férsakringsskydd.

3. Mot bakgrund av direktivets omfattande forandringar bor det omprévas om

ett fortsatt uteslutande av utvecklingsriskforsvaret alltjamt &r
proportionerligt.

En mer balanserad ansats skulle bibehdlla ett starkt konsumentskydd, samtidigt som den tillméater

betydelse 3t att framja innovation och att uppratthdlla Finlands konkurrenskraft inom avancerad

teknik.Ar de féreslagna forandringarna av konsumentskyddslagen tillréckliga och lampliga?

De foreslagna andringarna i 12 kap. la § konsumentskyddslagen forefaller begransade till
terminologisk harmonisering och fortydliganden for att uppnd enhetlighet med den reviderade
produktansvarslagen. Vi noterar att férandringarna inte innebar ndgon materiell utvidgning av
ansvar eller andring av omfattningen av ersattningsbar skada enligt konsumentskyddslagen. Mot
den bakgrunden forefaller andringarna tillréckliga for att uppnd avsedd samordning.

4, Ar forslaget annars lampligt / vilbalanserat?
Enligt var uppfattning &r forslaget inte tillréckligt balanserat vid en bedémning av reformernas
kumulativa effekt, sarskilt mot bakgrund av den féréandrade dynamiken inom Kkollektiva
rattsprocesser. Kombinationen av uttkad produktomfattning, tvingande presumtioner, forlangda
preskriptionstider och strikt ansvar utan utvecklingsriskférsvar forskjuter den rattsliga

riskbalansen avsevart till svarandenas nackdel. I en modern kontext préglad av kollektiva
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rattsprocesser och tvistfinansiering riskerar detta att skapa incitament fér mer kollektiva
rattsprocesser och till och med grundldsa krav inom ramen for direktivet.

Reformerna kan darfor leda till hégre administrativa, forsakrings- och rattsprocesskostnader,
sarskilt for innovativa och starkt reglerade sektorer. Detta riskerar i sin tur att minska
investeringarna i forskning och utveckling och férsvaga Finlands konkurrenskraft inom

hdgteknologiska sektorer.

5. Har du ndgra allmanna kommentarer eller andra kommentarer angdende
arbetsgruppens forslag?

Vi rekommenderar att Finland begér formell végledning fran EU-kommissionen avseende
genomférandet av direktivet. Utifran vér analys av genomférandef6rslagen i Finland och 6vriga
medlemsstater kan konstateras att det foreligger betydande skillnader i tolkningen av direktivets
vaga begrepp samt oférenliga tillvdagagdngssatt inom omrdden av avgorande betydelse, sdsom
forskjutningen av bevisbordan.. En sddan fragmenterad implementering kommer att leda till olika
rattsliga standarder, forum shopping, hdgre kostnader for féretag och skada fér den inre
marknadens funktion, konsekvenser som tydligt strider mot EU:s mal att f6rbattra

konkurrenskraften och férenkla regelverket.

Vi & medvetna om att flera foretagsforeningar i Sverige och Danmark delar dessa farhagor..
Darfér rekommenderar vi att Finland och, om mdjligt, dess nordiska grannar lamnar en
gemensam begaran till EU-kommissionen om att utférda tolkningsvagledning for att klargéra de
vaga begreppen i direktivet, forebygga ovan anférda oavsiktliga konsekvenser och varna den inre

marknaden.

Avslutningsvis vill vi framhalla att Finland redan forfogar Gver ett effektivt, andamalsenligt och
kostnadseffektivt ersattningssystem for konsumenter som drabbas av skada, vilket minskar
behovet av domstolsprévning for att reglera ansprak. Finlands nuvarande system &r balanserat,
forutsagbart och fungerar val for saval foretag som konsumenter. Det bor bevaras och inte
utsattas for de risker som féljer av vinstdrivna rattsprocesser av amerikanskt snitt, vilka kan bli
en konsekvens av direktivets inforande. Denna frdga belyses val av den ekonomiska
tankesmedjan ECIPE i dess rapport om risker forknippade med masstvistemdl i Norden,

publicerad den 2 mars.

Rapporten, som bifogas i bilagan, har utarbetats pd uppdrag av EJF och presenterades vid ett

rundabordssamtal som leddes av Sveriges tidigare statsminister Fredrik Reinfeldt i Stockholm den
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5 mars. ECIPE:s rapport har mottagits positivt d& beslutsfattare och branschledare har valkomnat
datadrivna insikter inom detta omrdde som &r avgoérande for konkurrenskraft och innovation i

Finland och i Norden.
Vi valkomnar en fortsatt dialog i dessa frdgor och stér till forfogande fér mer detaljerad analys

under samradsprocessen.
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